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CREDIT AND SECURITY AGREEMENT 

(UNCOMMITTED REVOLVING LOAN FACILITY) 

This CREDIT AND SECURITY AGREEMENT (UNCOMMITTED REVOLVING LOAN FACILITY) 

(this “Agreement”), dated as of June 3, 2024 (the “Closing Date”) and effective on September 3, 

2024, is between REGIONAL CENTER OF THE EAST BAY, INC., a California non-profit corporation 

(the “Borrower”) and U.S. BANK NATIONAL ASSOCIATION (together with its successors and 

assigns, the “Lender”). 

RECITALS 

WHEREAS, the Borrower has requested that the Lender agree to, among other things, 

provide an uncommitted revolving loan facility in the maximum principal amount of $40,000,000 

(the “Facility Amount”) for its operating cash needs for its fiscal year and for Reimbursable 

Amounts (as hereinafter defined), such Facility Amount to be available for drawing for the period 

from September 3, 2024, through May 30, 2025 (the “Availability Period”), and the Lender on an 

uncommitted basis and in its sole discretion, may determine to extend credit to the Borrower 

subject to the terms and conditions set forth herein.  Certain defined terms used herein have the 

meanings set forth in Section 11 below. 

Accordingly, the parties hereto agree as follows: 

SECTION 1. UNCOMMITTED REVOLVING FACILITY; AUTHORIZATION TO DISBURSE. 

 (a) Subject to the terms hereof, the Lender may in its sole and absolute discretion from 

time to time on any Business Day during the Availability Period, extend credit to the Borrower in 

the form of loans (the “Loans”) on a revolving basis and ON AN UNCOMMITTED AND 

DISCRETIONARY BASIS; provided, however, that the aggregate principal amount of all Loans 

outstanding shall not exceed at any time (i) the Facility Amount or (ii) the current aggregate 

Reimbursable Amount.  Within the limits of the Facility Amount, the Borrower may borrow, 

prepay and reborrow Loans.  Loans shall only be made for those amounts so long as the aggregate 

amount of such Loan and all outstanding Loans do not exceed the lesser of (1) the aggregate 

amount of Reimbursable Amounts already approved by DDS or (2) amounts certified by DDS to 

the Borrower as payable to the Borrower under its DDS approved Budgets, in either case, as 

demonstrated to the Lender in writing.  

 (b) The Borrower shall give the Lender irrevocable notice of a requested borrowing in 

the form of Exhibit A-1 attached hereto, prior to 1:00 p.m., Los Angeles time, at least three (3) 

Business Days prior to the proposed Borrowing Date, (i) specifying the principal amount of the 

Loan requested (the “Requested Loan”), (ii) specifying the requested Borrowing Date, 

(iii) attaching a copy of the Borrower’s written request to the DDS for reimbursement under the 

DDS Agreement in an amount at least equal to the principal amount of the Requested Loan and 

(iv) making the certifications and providing the deliverables set forth in and/or required to be 

delivered pursuant to Section 8(b) hereof. 
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 (c) Within three (3) Business Days next following the receipt by the Lender of the 

Borrowing Request and Certification, the Lender shall inform the Borrower of its decision in its 

sole discretion to accept or reject such Borrowing Request and Certification. If the Lender shall 

have agreed to accept such Borrowing Request and Certification, it shall also deliver to the 

Borrower a Confirmation with respect to the relevant Loan at least two (2) Business Days before 

the proposed Borrowing Date for such Loan. The Lender’s failure to deliver a Confirmation for a 

Loan requested by the Borrower or to notify the Borrower of acceptance or rejection of a Loan on 

or before the proposed Borrowing Date for such Loan shall constitute the Lender’s rejection of 

such Borrowing Request and Certification and shall not constitute a default by the Lender under 

this Agreement. 

 (d) If the Lender shall have so agreed to make the Loan, then on the proposed Borrowing 

Date, subject to the satisfaction of the conditions set forth in Section 8(b) hereof, and in reliance 

upon the representations and warranties of the Borrower set forth in Section 6 hereof, the Lender 

shall make the Loan to the Borrower by crediting such amount to the Borrower’s Primary 

Operating Account.  The Lender is hereby authorized and instructed by the Borrower to disburse 

the proceeds of the Loan on a revolving basis to the Primary Operating Account.  The receipt by 

the Borrower of the Confirmation by the Lender shall obligate the Borrower to borrow the principal 

amount of the Loan specified therein on the proposed Borrowing Date thereof on the terms and 

conditions agreed to in the Confirmation for such Loan.  The Borrower agrees that the Lender is 

hereby authorized and is instructed to disburse the proceeds of any Loan under this Agreement, 

subject to the terms and conditions hereof, as requested by the Borrower from time to time pursuant 

to this Agreement, to the Primary Operating Account. 

 (e) In authorizing the Lender, pursuant to this Section 1, to disburse the proceeds of any 

Loan under this Agreement to the Primary Operating Account, the Borrower agrees as follows: 

 (1) The Lender shall disburse proceeds to the Borrower on each applicable 

Borrowing Date, up to the amount of the Facility Amount in accordance with the foregoing 

authorization provided that the Borrowing Date is not later than the termination of the 

Availability Period.  The authorization will remain in full force and effect until the 

Obligations have been fulfilled. 

 (2) The Lender may decline to advance the proceeds of any Loan if all of the 

conditions precedent to such Loan set forth in Section 8(b) hereof are not satisfied. 

 (3) The Lender is authorized to release information concerning Borrower’s 

credit record and financial condition: (i) to suppliers, other creditors, credit bureaus, credit 

reporting agencies, other credit reporters, and any guarantors, (ii) to or among departments 

of the Lender and its affiliates, and/or (iii) to other parties pursuant to an order from a 

governmental agency or court; and the Lender is authorized to obtain such information 

from any third party at any time and to take such other steps as the Lender deems 

appropriate to verify such information provided in connection therewith. 

 (f) THE BORROWER HEREBY ACKNOWLEDGES AND AGREES THAT THIS 

AGREEMENT DOES NOT, AND WILL NOT, CONSTITUTE A COMMITMENT ON THE 
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PART OF THE LENDER TO MAKE ANY LOANS TO THE BORROWER AT ANY TIME OR 

FROM TIME TO TIME. ANYTHING IN THIS AGREEMENT TO THE CONTRARY 

NOTWITHSTANDING, THE EXTENSION OF CREDIT TO THE BORROWER BY THE 

LENDER SHALL BE IN THE LENDER’S SOLE AND ABSOLUTE DISCRETION. THE 

LENDER SHALL HAVE NO OBLIGATION TO (i) MAKE ANY LOAN UNDER THIS 

AGREEMENT AND MAY, IN ITS SOLE AND ABSOLUTE DISCRETION, MAKE OR 

REFUSE TO MAKE ANY LOAN REQUESTED HEREUNDER AND/OR (i) ACCEPT THE 

BORROWING REQUEST AND CONFIRMATION. The Lender has advised the Borrower that 

it has established for the Lender’s internal administration purposes a credit line in an amount equal 

to the Facility Amount. The Borrower acknowledges that any reference by the Lender, its officers, 

employees or agents, to the Dollar amount of credit “available” to the Borrower either in the 

aggregate or pursuant to any particular Loan shall not be construed as a binding commitment by 

the Lender to extend credit to the Borrower in such amount. 

SECTION 2. RESERVED. 

SECTION 3. INTEREST. 

 (a) Each Loan shall bear interest at a rate per annum equal to the Reference Rate.  Interest 

shall be payable by the Borrower in arrears on the last day of each calendar month.  Interest 

hereunder shall be computed for the actual number of days elapsed on the basis of a year consisting 

of three hundred sixty (360) days. 

 (b) If any Default or Event of Default shall have occurred and be continuing, all amounts 

outstanding hereunder shall immediately and without notice bear interest at a rate per annum equal 

to the Reference Rate plus five percent (5.0%) per annum, payable by the Borrower on demand, 

from the date of the occurrence of such Default or Event of Default until such Default or Event of 

Default is no longer continuing (after as well as before judgment). 

SECTION 4. REPAYMENT OF LOANS. 

 (a) The principal amount of the Loans, all unpaid interest thereon and all other 

Obligations, are due in full on the Maturity Date.  In addition, if at any time the aggregate principal 

amount of the Loans outstanding exceeds the Facility Amount or the aggregate Reimbursable 

Amount at such time, the Borrower shall immediately repay the Loans in an amount equal to such 

excess. 

 (b) The Lender shall invoice the Borrower for payments, fees, expenses, and other 

amounts payable to the Lender in connection with this Agreement, which invoice(s) shall be due 

immediately upon receipt.  Any amounts paid by the Borrower in response to an invoice shall be 

paid to the Lender in lawful money of the United States of America in freely transferable and 

immediately available funds in U.S. Dollars by Fed Wire transfer to: U.S. Bank, Government 

Banking WIP Account, Routing No.: 042000013, Account No.: 2519956 2160600, Reference:  

Regional Center of the East Bay, Inc., or such other office as the Lender may designate from time 

to time.  Each such payment shall be made by 2:30 p.m., New York time, on the date such payment 
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is due.  Funds received after such time shall be deemed received on the next succeeding Business 

Day. 

SECTION 5. PAYMENTS GENERALLY. 

 (a) Payments of principal, interest and any other amount due hereunder shall be made to 

the Lender in the manner set forth in Section 4(b) hereof.  If any payment hereunder becomes due 

and payable on a day other than a Business Day, such payment shall be extended to the next 

succeeding Business Day, and, with respect to payments of principal, interest thereon shall be 

payable during such extension. 

 (b) All payments by the Borrower hereunder shall be made without set off or 

counterclaim and in such amounts as may be necessary in order that all such payments (after 

deduction or withholding for or on account of any present or future taxes, levies, imposts, duties 

or other charges of whatsoever nature imposed by any governmental authority, other than any tax 

on or measured by the overall net income of the Lender) shall not be less than the amounts 

otherwise specified to be paid hereunder. 

 (c) Increased Costs.   

 (i) Increased Costs Generally.  If any Change in Law shall: 

 (A) impose, modify or deem applicable any reserve, capital or liquidity 

ratio, special deposit, compulsory loan, insurance charge or similar requirement 

against assets of, deposits with or for the account of, or advances, loans or other 

credit extended or participated in by, the Lender; 

 (B) subject the Lender to any Taxes of any kind whatsoever with respect 

to this Agreement or the Loans, or change the basis of taxation of payments to the 

Lender in respect thereof (except for Indemnified Taxes covered by Section 5(b) 

hereof and the imposition of, or any change in the rate of any Excluded Taxes 

payable by the Lender); or 

 (C) impose on the Lender any other condition, cost or expense affecting 

this Agreement or the Loans; 

and the result of any of the foregoing shall be to increase the cost to the Lender of making or 

maintaining the Loans, or to reduce the amount of any sum received or receivable by the Lender 

hereunder or under the Loans (whether of principal, interest or any other amount) then, upon 

written request of the Lender as set forth in subsection (c)(ii) below, the Borrower shall promptly 

pay to the Lender, as the case may be, such additional amount or amounts as will compensate the 

Lender, as the case may be, for such additional costs incurred or reduction suffered. 

 (ii) Capital or Liquidity Requirements.  If the Lender determines that any Change in Law 

affecting the Lender or the Lender’s parent or holding company, if any, regarding capital or 

liquidity requirements, has or would have the effect of either (1) affecting the amount of capital or 
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liquidity required or expected to be maintained by the Lender or the Lender’s parent or holding 

company, if any, or (2) reducing the rate of return on the Lender’s capital or liquidity or the capital 

or liquidity of the Lender’s parent or holding company, if any, as a consequence of this Agreement, 

or ownership of the Loans, to a level below that which the Lender or the Lender’s parent or holding 

company could have achieved but for such Change in Law (taking into consideration the Lender’s 

policies and the policies of the Lender’s parent or holding company with respect to capital or 

liquidity adequacy), then from time to time upon written request of the Lender as set forth in 

subsection (c)(iii) below, the Borrower shall promptly pay to the Lender, as the case may be, such 

additional amount or amounts as will compensate the Lender or the Lender’s parent or holding 

company for any such reduction suffered. 

 (iii) Certificates for Reimbursement.  A certificate of the Lender setting forth the amount 

or amounts necessary to compensate the Lender or the Lender’s parent or holding company, as the 

case may be, as specified in paragraph (i) or (ii) of this Section 5(c) above and delivered to the 

Borrower, shall be conclusive absent manifest error.  The Borrower shall pay the Lender the 

amount shown as due on any such certificate within ten (10) days after receipt thereof. 

 (iv) Delay in Requests.  Failure or delay on the part of the Lender to demand compensation 

pursuant to this Section 5(c) shall not constitute a waiver of the Lender’s right to demand such 

compensation. 

 (v) Survival.  Without prejudice to the survival of any other agreement of the Borrower 

hereunder, the agreements and obligations of the Borrower contained in this Section 5(c) shall 

survive the termination of this Agreement and the payment in full of the Loans and the obligations 

of the Borrower thereunder and hereunder. 

SECTION 6. REPRESENTATIONS AND WARRANTIES. 

The Borrower represents and warrants to the Lender as follows: 

 (a) the Borrower is duly organized, validly existing and in good standing as a 

non-profit corporation under the laws of the State of California and has the power and 

authority to own its property (other than real property), lease its properties and to carry on 

its businesses as now being conducted and as currently contemplated to be conducted 

hereafter and is duly qualified to do business in each jurisdiction in which the character of 

the properties leased by it or in which the transactions of any material portion of its business 

(as now conducted and as currently contemplated to be conducted) makes such 

qualification necessary; 

 (b) (i) the Borrower is in compliance in all material respects with all Laws 

applicable to it, and all contractual obligations to which it is party; 

 (ii) the Borrower has neither received notice nor does it have knowledge that 

any Governmental Authority or accreditation organization is considering limiting, 

suspending, terminating, or revoking any Permit, except for notices or occurrences for 

which the Borrower is pursuing a plan of compliance or taking similar actions to correct 
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any such deficiency in a manner acceptable to the related Governmental Authority or 

related accreditation organization such that upon completion of the related plan of 

compliance the Borrower does not reasonably expect a limitation, suspension, termination 

or revocation of such Permit; 

 (iii) all Permits are valid and in full force and effect; 

 (iv) to the extent it participates in a particular Program, the Borrower meets all 

of the requirements of participation and payment of Medicare, Medicaid, any other state or 

federal government health care programs and any other public or private third party payor 

programs (each, a “Program” and, collectively, “Programs”) and is a party to valid 

participation agreements for payment by such Programs; 

 (v) there is no investigation, audit, claim review, or other action pending or, to 

the knowledge of the Borrower, threatened which could result in a revocation, suspension, 

termination, probation, material restriction, material limitation, or non-renewal of any 

Program participation agreement or result in the Borrower’s exclusion from any Program; 

 (iv) neither the Borrower nor any of its officers and directors has been or is 

currently excluded from participation in any government health care programs pursuant to 

42 U.S.C. § 1320a-7; 

 (c) the execution, delivery and performance by the Borrower of this Agreement 

is within its corporate powers, has been duly authorized by all necessary action and does 

not (i) contravene the Borrower’s articles of incorporation, by-laws or other similar 

organizational documents, (ii) require any consent or approval of any creditor of the 

Borrower, (iii) violate any Laws (including, without limitation, Regulations T, U or X of 

the Board of Governors of the Federal Reserve System of the United States, or any 

successor regulations), (iv) conflict with, result in a breach of or constitute a default under 

any contract to which the Borrower is a party or by which it or any of its respective property 

may be bound or (v) result in or require the creation or imposition of any Lien upon or with 

respect to any property now owned or hereafter acquired by the Borrower or any affiliate 

thereof except such Liens, if any, expressly created by a Related Document; 

 (d) no authorization, approval or other action by, or notice to or filing with, any 

governmental authority or regulatory body (other than the filing of an appropriate UCC-1 

financing statement under Section 7) is required for the due execution, delivery and 

performance by the Borrower of this Agreement; 

 (e) this Agreement and the other Related Documents to which the Borrower is 

a party are the legal, valid and binding obligations of the Borrower, enforceable against the 

Borrower in accordance with their respective terms, except as enforceability may be limited 

by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting 

the enforcement of creditors’ rights generally and by general equitable principles; 
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 (f) the Borrower will use the proceeds of the Loans solely for its operating cash 

needs and for other expenses in accordance with the DDS Agreement and no part of the 

proceeds from the Loans will be used to purchase or carry any such Margin Stock or extend 

credit to others for the purpose of purchasing or carrying any such Margin Stock; 

 (g) there is no litigation, proceeding, labor strike, condemnation or other 

dispute pending, or, to the best knowledge of the Borrower, threatened against or affecting 

the Borrower or its property; 

 (h) as to the DDS Agreement, (i) the Borrower has delivered to the Lender a 

true and correct copy of such Agreement, including all amendments and supplements 

thereto and (ii) such DDS Agreement is in full force and effect with no defaults by either 

party thereunder; 

 (i) all financial statements and other financial information regarding the 

Borrower provided to the Lender present fairly the financial condition and results of 

operation of the Borrower, are correct and complete in all material respects, and are 

consistent with the books and records of the Borrower and since June 30, 2023, there has 

been no material adverse change in the financial condition or operations of the Borrower 

that could reasonably be expected to result in a Material Adverse Effect; 

 (j) there is no environmental contamination at, under or about any properties 

leased by the Borrower, or material violation of any environmental law with respect to such 

properties or the business conducted at such properties, nor has the Borrower received any 

notice of any such violation; 

 (k) the Borrower’s exact legal name, and the place of formation of the 

Borrower, are as set forth in the preamble to this Agreement;  

 (l) the Borrower is the legal and beneficial owner of the Collateral free and 

clear of all Liens except for Liens permitted by Section 9(h).  Section 7 of this Agreement 

provides a Lien on and security interest in the Collateral to secure the prompt payment of 

(i) the Loans, (ii) all Obligations owing to the Lender hereunder and (iii) all Committed 

Facility Obligations under the Committed Revolving Loan Facility.  The Borrower has 

taken any and all action necessary to perfect the Lien on and security interest in the 

Collateral, pursuant to Section 7 hereof, by the filing of appropriate financing statements; 

 (m) all information, reports and other papers and data with respect to the 

Borrower furnished by the Borrower to the Lender were, at the time the same were so 

furnished, correct in all material respects.  Any financial, budget and other projections 

furnished by the Borrower to the Lender were prepared in good faith on the basis of the 

assumptions stated therein, which assumptions were fair and reasonable in light of 

conditions existing at the time of delivery of such financial, budget or other projections, 

and represented, and as of the date of this representation, represent (subject to the updating 

or supplementation of any such financial, budget or other projections by any additional 

information provided to the Lender in writing, the representations contained in this 
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Agreement being limited to financial, budget or other projections as so updated or 

supplemented), in the judgment of the Borrower, a reasonable, good faith estimate of the 

information purported to be set forth, it being understood that uncertainty is inherent in any 

projections and that no assurance can be given that the results set forth in the projections 

will actually be obtained.  No fact is known to the Borrower that materially and adversely 

affects or in the future may (as far as it can reasonably foresee) materially and adversely 

affect the security for any of the Loans, or the ability of the Borrower to repay when due 

the Obligations, that has not been set forth in the financial statements and other documents 

referred to in this Section 6(m) or in such information, reports, papers and data or otherwise 

disclosed in writing to the Lender.  The documents furnished and statements made by the 

Borrower in connection with the negotiation, preparation or execution of this Agreement 

and the Related Documents do not contain untrue statements of material facts; 

 (n) no default by the Borrower has occurred and is continuing in the payment 

of the principal of or premium, if any, or interest on any Indebtedness.  No bankruptcy, 

insolvency or other similar proceedings pertaining to the Borrower or any agency or 

instrumentality of the Borrower are pending or presently contemplated.  No Default or 

Event of Default has occurred and is continuing hereunder.  No “default” or “event of 

default” under, and as defined in, any of the other Related Documents has occurred and 

is continuing.  The Borrower is not presently in default under any material agreement 

to which it is a party which could reasonably be expected to have a Material Adverse Effect.  

The Borrower is not in violation of any material term of the Organizational Documents 

applicable to the Borrower or any material term of any bond indenture or agreement to 

which it is a party or by which any of its property is bound which could reasonably be 

expected to result in a Material Adverse Effect.  The Borrower is solvent; 

 (o) none of the Related Documents or this Agreement provide for any payments 

that would violate any applicable law regarding permissible maximum rates of interest; 

 (p) the Borrower has not entered into any transaction of any kind with any 

affiliate, whether or not in the ordinary course of business, other than on fair and reasonable 

terms substantially as favorable to the subject affiliate as would be obtainable by the subject 

affiliate at the time in a comparable arm’s length transaction with a Person other than the 

Borrower; 

 (q) the Borrower has good and marketable title to its assets except where the 

failure to have good and marketable title to any of its assets would not have a Material 

Adverse Effect free and clear of all liens except for those permitted by the Related 

Documents; 

 (r) the Borrower currently maintains insurance coverage with insurance 

companies believed by the Borrower to be capable of performing their obligations under 

the respective insurance policies issued by such insurance companies to the Borrower (as 

determined in its reasonable discretion) and in full compliance with Section 9(d) hereof; 
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 (s) the representations and warranties of the Borrower contained in the other 

Related Documents, together with the related definitions of terms contained therein, are 

hereby incorporated by reference in this Agreement as if each and every such 

representation and warranty and definition were set forth herein in its entirety, and the 

representations and warranties made by the Borrower in such Sections are hereby made for 

the benefit of the Lender.  No amendment to or waiver of such representations and 

warranties or definitions made pursuant to the relevant Related Document or incorporated 

by reference shall be effective to amend such representations and warranties and definitions 

as incorporated by reference herein without the prior written consent of the Lender; 

 (t) all representations and warranties made hereunder and in any other Related 

Document or other document delivered pursuant hereto or thereto or in connection 

herewith or therewith shall survive the execution and delivery hereof and thereof.  Such 

representations and warranties have been or will be relied upon by the Lender, regardless 

of any investigation made by the Lender or on its behalf and notwithstanding that the 

Lender may have had notice or knowledge of any Default or Event of Default at the time 

of the making of any Loan, and shall continue in full force and effect as long as any 

Obligation hereunder shall remain unpaid or unsatisfied; 

 (u) the Borrower, its Subsidiaries and their respective directors, officers, and 

employees and, to the knowledge of the Borrower, the agents of the Borrower and its 

Subsidiaries are in compliance with Anti-Corruption Laws and all applicable Sanctions in 

all material respects. The Borrower and its Subsidiaries have implemented and maintain in 

effect policies and procedures designed to ensure compliance with Anti-Corruption Laws 

and applicable Sanctions.  None of the Borrower, any of its Subsidiaries or any director, 

officer, employee, agent or affiliate of the Borrower or any of its Subsidiaries is an 

individual or entity that is, or is 50% or more owned (individually or in the aggregate, 

directly or indirectly) or controlled by individuals or entities (including any agency, 

political subdivision or instrumentality of any government) that are (a) the target of any 

Sanctions or (b) located, organized or resident in a country or territory that is the subject 

of Sanctions; 

 (v) (i) neither the Borrower nor any ERISA Affiliate maintains, contributes to 

or is obligated to maintain or contribute to, or has at any time within the past six years, 

maintained, contributed to or been obligated to maintain or contribute to, any employee 

benefit plan which is subject to ERISA; 

 (ii) all Governmental Plans have been established, operated, 

administered and maintained in compliance with all laws, regulations and 

orders applicable thereto, except where such failure so to comply would not 

reasonably be expected to have a Material Adverse Effect.  All 

contributions and any other amounts required by applicable law to be paid 

or accrued by the Borrower with respect to a Governmental Plan has been 

paid or accrued as required, except where failure so to pay or accrue would 

not be reasonably be expected to have a Material Adverse Effect; 
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 (iii) the present value of the accrued benefit liabilities under each 

Governmental Plan that is funded, determined as of the end of the 

Borrower's most recently ended fiscal year on the basis of reasonable 

actuarial assumptions, did not exceed the current value of the assets of such 

Governmental Plan allocable to such benefit liabilities by an amount which 

would reasonably be expected to have a Material Adverse Effect; and 

 (w) the Borrower has no knowledge of any existing or pending strike, walkout 

or work stoppage. 

SECTION 7. COLLATERAL. 

 (a) To secure the payment and performance of the Obligations and the Committed 

Facility Obligations, the Borrower hereby grants to the Lender a continuing security interest in all 

personal property and assets of the Borrower, whether now owned or hereafter acquired and 

wherever located (collectively, the “Collateral”), including but not limited to the following: (i) all 

present and future accounts, accounts receivable, general intangibles, payment intangibles, 

supporting obligations, agreements, guarantees, contracts, instruments, documents, chattel paper, 

leases, licenses, contract rights, letter-of-credit rights and other rights to payment, including but 

not limited to all rights to payment under the DDS Agreement (which such DDS Agreement is not 

intended to limit or prohibit the granting of a security interest in such rights to payment pursuant 

to Section 4630 of the California Welfare and Institutions Code, except that the State of California 

shall have a lien upon any balance in the Borrower’s bank account(s) paramount to all other liens, 

which lien shall secure the repayment of any advance payments made under the DDS Agreement) 

and all warrants issued by the State of California, whether registered or unregistered; (ii) all present 

and future demand, time, savings, deposit, securities and like accounts, and all money, cash and 

cash equivalents, whether or not deposited in any such account; (iii) all present and future stocks, 

bonds, securities, security entitlements, subscription rights, investment and/or brokerage accounts, 

and all other investment property, and all rights, preferences, privileges, dividends, distributions, 

redemption payments or liquidation payments with respect thereto; and (iv) any and all proceeds 

of the foregoing; provided that the Collateral shall not include any governmental permit or any 

license, contract or agreement to the extent that the collateral assignment thereof or the creation of 

a security interest therein would constitute a breach of the terms of such permit, license, contract 

or agreement, or would permit the relevant governmental authority or any party to such agreement 

to terminate such permit, license, contract or agreement, except the Collateral expressly shall 

include any proceeds of any of the foregoing assets; provided further that, any permit, license, 

contract or agreement excluded in accordance with the foregoing shall cease to be so excluded to 

the extent (x) such term is rendered ineffective under Sections 9-406, 9-407, 9-408 or 9-409 of the 

UCC of any relevant jurisdiction or (y) all required consents to such assignment and security 

interest are obtained. 

 (b) The Lender is hereby authorized to file all such financing statements relating to the 

Collateral, and to take all such other actions as the Lender may deem appropriate to perfect and to 

maintain perfected the security interests granted herein.  The Borrower shall execute and deliver 

to the Lender, at the Borrower’s expense, all instruments and documents requested by the Lender 
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to fully perfect, protect and maintain the Lender’s security interests granted herein or to enable the 

Lender to exercise and enforce its rights and remedies hereunder. 

 (c) The Lender may at any time: (i) itself or through its representatives, visit and inspect 

the Borrower’s properties and examine and make abstracts from any of its books and records at 

any reasonable time, and (ii) during the existence of an Event of Default, notify obligors on the 

Collateral that the Collateral has been assigned as security to the Lender, request from such 

obligors information concerning the Collateral and the amounts owing thereon and direct such 

obligors to direct their performance to the Lender.  Nothing contained herein shall constitute an 

assumption by the Lender of any obligations of the Borrower under any contracts assigned 

hereunder. 

 (d) During the existence of an Event of Default, the Lender shall have all rights and 

remedies under applicable laws or in equity, under this Agreement, and all rights and remedies of 

a secured party under the UCC, and in addition the following rights and remedies, all of which 

shall be cumulative and not exclusive and may be exercised with or without notice to the Borrower 

except as specifically required by applicable law: (i) to foreclose the Liens created hereunder by 

any available judicial procedure or without judicial process; (ii) to enter any premises where any 

Collateral may be located for the purpose of securing, protecting, inventorying, appraising, 

inspecting, repairing, preserving, storing, preparing, processing, taking possession of or removing 

the same; (iii) to sell, assign, lease or otherwise dispose of any Collateral or any part thereof for 

cash, on credit or otherwise, with or without representations or warranties and upon such terms as 

shall be commercially reasonable; (iv) to collect by legal proceedings or otherwise all dividends, 

distributions, interest, principal or other sums now or hereafter payable upon or on account of the 

Collateral; (v) to enter into any extension, reorganization, disposition or any other agreement 

relating to or affecting the Collateral; (vi) to settle, compromise or release, on terms acceptable to 

the Lender, any amounts owing on the Collateral and/or any disputes with respect thereto; (vii) to 

extend the time of payment, make allowances and adjustments and issue credits in connection with 

the Collateral; (viii) to enforce payment and prosecute any action or proceeding with respect to the 

Collateral and take or bring, in the name of the Lender or the Borrower, any and all steps, actions, 

suits or proceedings deemed necessary or desirable by the Lender to effect collection of or to 

realize upon the Collateral in such order and manner as the Lender in its sole discretion shall 

determine; (ix) the right to receive, receipt for, endorse, assign, deposit and deliver, in the name of 

the Lender or the Borrower, any and all checks, notes, drafts and other instruments for the payment 

of money constituting proceeds of or otherwise relating to the Collateral; (x) to the extent permitted 

by applicable law, to operate the business of the Borrower, directly or through a receiver, by taking 

possession of the Collateral or any part thereof and collecting and receiving the rents, issues, 

profits, income and proceeds thereof, pending the exercise of any and all other rights and remedies 

available to the Lender; and (xi) to set-off and appropriate and apply against the Obligations any 

and all deposits (general or special, time or demand, provisional or final) at any time held or owing 

by the Lender to or for the credit or the account of the Borrower.  The Borrower hereby irrevocably 

appoints the Lender as its attorney-in-fact, effective upon an Event of Default, with full authority 

in the place and stead of the Borrower to do all acts and things and to execute all documents 

necessary or advisable to perfect and continue perfected and to preserve, maintain and protect the 

Collateral. 
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 (e) The proceeds resulting from the collection, sale or other disposition of the Collateral 

shall be applied, first, to the costs and expenses (including reasonable attorneys’ fees) of retaking, 

holding, storing and preparing for sale, selling, collecting and liquidating the Collateral; and 

second, to the satisfaction of all Obligations.  The Borrower shall be liable for any deficiency.  The 

Borrower waives all claims against the Lenders arising out of the repossession, retention or sale 

of the Collateral, or any part or parts thereof. 

 (f) (i) In the event that (1) an Event of Default has occurred and is continuing pursuant 

to this Agreement, (2) the Lender has notified the Borrower in writing of the occurrence and 

continuance of such Event of Default, and (3) the Borrower has failed to cure such Event of Default 

within fifteen (15) days of the receipt of such notice from the Lender; then, the Lender shall provide 

written notice to DDS of such Event of Default and request reimbursement of any amounts then 

due and owing under this Agreement.  The Lender shall not request reimbursement from DDS of 

any amounts that constitute Advance Funds or in excess of funds otherwise due and payable by 

DDS to the Borrower.  Such notice shall be sent to the State of California, Department of 

Developmental Services, 1600 9th Street, Room 300, MS3-18, Sacramento, California 95814, 

Attention: Hiren Patel, Esq.  Such notice shall specify the amount of defaulted Obligations owing 

by the Borrower and shall include wire instructions and the address of the Lender. 

 (ii) The Borrower hereby irrevocably directs the Lender to immediately apply to the 

Obligations the proceeds of any wire transfer, check or other payment received by the Lender from 

DDS as contemplated in this subsection (f).  To the extent the Lender receives funds from DDS, 

(1) the Lender shall apply such funds received to the Borrower’s Obligations and (2) the Borrower 

shall credit such payment against sums owed to it by DDS under the DDS Agreement. 

SECTION 8. CONDITIONS. 

 (a) Conditions to Closing Date.  This Agreement shall become effective upon receipt by 

the Lender of the following, in each case in form and substance acceptable to the Lender; 

 (i) this Agreement, duly executed by the Borrower; 

 (ii) with respect to the Borrower, (A) resolutions of its board of directors or 

similar governing body, authorizing this Agreement and (B) its signature and incumbency 

certificate; provided, that with respect to clauses (A) and (B), such items may be in the 

form of an “authorization to obtain credit, grant security, guarantee or subordinate,” in form 

and substance satisfactory to the Lender; 

 (iii) a certificate issued by an appropriate official of the Borrower’s jurisdiction 

of organization stating that the Borrower is in good standing in such jurisdiction; 

 (iv) a copy of the DDS Agreement, along with the most recent amendment to 

such Agreement extending such Agreement through the Availability Period; 

 (v) (A) a UCC search against the Borrower, showing no Liens against the 

Collateral and (B) such Uniform Commercial Code financing statements (appropriately 
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completed) for filing in such jurisdictions as the Lender may reasonably request to evidence 

the Liens granted to Lender herein; 

 (vi) an executed Certificate of Beneficial Ownership and such other 

documentation and other information requested in connection with applicable “know your 

customer” and anti-money laundering rules and regulations, including the Patriot Act; 

 (vii) Chapman and Cutler LLP, as counsel to the Lender, shall have received 

payment of its reasonable legal fees and expenses incurred in connection with the 

preparation, review, negotiation, execution and delivery of the Related Documents; and 

 (viii) such other approvals, opinions and documents as it may reasonably request 

and all legal matters incident to the making of the Loan shall be satisfactory to the Lender. 

 (b) Additional Conditions to Loans.  The agreement of the Lender to make each Loan 

from time to time requested to be made hereunder is subject to the satisfaction, immediately prior 

to or concurrently with the making of such Loan, of the following: (i) the following statements 

shall be true and the Borrower’s acceptance of the proceeds of such Loan shall be deemed to be a 

representation and warranty of the Borrower, on the date of such Loan, that: (A) the representations 

and warranties contained in this Agreement and each certificate or other writing delivered to the 

Lender in connection herewith are correct on and as of such date in all material respects as though 

made on and as of such date; (B) no Default or Event of Default has occurred and is continuing or 

would result from the making of the Loan to be made on such date; and (C) the aggregate amount 

of such Loan and all outstanding Loans does not exceed the lesser of (1) the aggregate amount of 

Reimbursable Amounts already approved by DDS or (2) amounts certified by DDS to the 

Borrower as payable to the Borrower under its DDS approved Budget and, in either case as 

demonstrated the Lender in writing, (ii) the making of such Loan shall not contravene any law, 

rule or regulation applicable to the Lender or the Borrower and (iii) at the Lender’s discretion, 

receipt by the Lender of a UCC search against the Borrower, showing no Liens against the 

Collateral. 

SECTION 9. COVENANTS. 

So long as any Obligation shall be outstanding or any Facility Amount shall remain, the 

Borrower shall: 

 (a) (i) preserve and maintain its corporate existence and good standing in 

California, and comply in all material respects with all applicable laws, rules, regulations 

and orders, (ii) take all reasonable action to maintain all Permits necessary for the normal 

conduct of its business, including, without limitation, the maintenance of its status as a 

provider of acute care services eligible for reimbursement under the Medicare and 

Medicaid programs, and such other similar federal and state reimbursement or repayment 

programs unless the failure to maintain any such Permit could not reasonably be expected 

to result in a Material Adverse Effect, (iii) maintain, preserve and protect all of its material 

properties and equipment necessary in the operation of its business in good working order 

and condition, ordinary wear and tear excepted; (iv) make all necessary repairs thereto and 
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renewals and replacements thereof except where the failure to do so could not reasonably 

be expected to result in a Material Adverse Effect; and (v) use commercially reasonable 

efforts to operate and maintain the facilities owned, leased or operated by such Person now 

or in the future in a manner believed by such Person to be consistent with prevailing 

industry standards in the locations where the facilities exist from time to time, except to 

the extent failure to do so could not reasonably be expected to result in a Material Adverse 

Effect; 

 (b) (i) keep adequate records and books of account, in which full and correct 

entries shall be made in accordance with GAAP of all financial transactions of the 

Borrower, its assets and its business and (ii) permit any Person designated by the Lender 

(at the expense of the Borrower) to visit any of the offices of the Borrower to examine the 

books and financial records (except books and financial records the examination of which 

by the Lender is prohibited by Law, including, without limitation, any Health Care Law, 

or by attorney or client privilege), including minutes of meetings of any relevant 

governmental committees or agencies, and make copies thereof or extracts therefrom, and 

to discuss the affairs, finances and accounts of the Borrower with their principal officers, 

employees and independent public accountants, all at such reasonable times and as often 

as the Lender may reasonably request; 

 (c) furnish to the Lender: (i) as soon as available and in any event within two 

hundred seventy (270) days after its fiscal year end, a copy of its financial statements 

audited by an independent accounting firm satisfactory to the Lender, (ii) within three 

Business Days after receipt thereof, notice of (A) any default under the DDS Agreement 

or any rejection or reduction by DDS in any Reimbursable Amount previously notified to 

the Lender, any material adverse change in its business, (B) any Default or Event of 

Default, or notice thereof, hereunder, which shall be accompanied by a certificate signed 

by an authorized representative of the Borrower specifying in reasonable detail the nature 

and period of existence thereof and what action the Borrower has taken or proposes to take 

with respect thereto, (C) all actions, suits, disputes or proceedings pending or threatened 

against the Borrower before any arbitrator of any kind or before any court or any other 

Governmental Authority which could reasonably be expected to result in a Material 

Adverse Effect, (D) any event, situation or circumstance which could reasonably be 

expected to result in a Material Adverse Effect, accompanied by a certificate signed by an 

authorized representative of the Borrower specifying in reasonable detail the nature and 

period of existence and what action the Borrower has taken or proposes to take with respect 

thereto, and (E) the occurrence of any Health Care Reportable Event, (iii) promptly 

following a written request of the Lender, and in any event within three Business Days of 

the receipt of such request, a certificate of an authorized representative of the Borrower as 

to the existence or absence, as the case may be, of a Default or an Event of Default under 

this Agreement, (iv) for the first three cash advance claims under the DDS Agreement for 

its fiscal year, within three Business Days after delivery thereof, a copy of each written 

request to DDS for reimbursement and (v) promptly following a written request of the 

Lender, such other information regarding the business affairs, financial condition and/or 

operations of the Borrower as the Lender may from time to time reasonably request;  
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 (d) maintain, with financially sound and reputable insurance companies or 

associations liability insurance and property insurance in at least such amounts and against 

such risks as are typically insured against in the same general area by companies engaged 

in the same or a similar business; 

 (e) (i) maintain its primary depositary relationship with the Lender, and 

substantially all its deposit accounts with the Lender and (ii) not enter into any deposit 

account control agreement, securities account control agreement or any other agreement of 

similar force and effect with respect to the Primary Operating Account unless the Lender 

is a party thereto; 

 (f) upon receipt of any registered warrants issued by the State of California, 

either (i) apply the proceeds thereof to payment of the Obligations or (ii) promptly endorse 

the same in favor of the Lender as additional collateral, as the Lender may elect in its 

discretion; 

 (g) not create, incur, assume or suffer to exist any Indebtedness except for (i) 

Indebtedness created under this Agreement or otherwise owing to the Lender and (ii) 

capital leases in each case approved by the Lender in writing; 

 (h) not create, incur, assume or suffer to exist any Lien upon any of its property, 

assets or revenues except for: (i) Liens created under this Agreement or otherwise secured 

Indebtedness owing to the Lender, (ii) Liens securing capital leases approved by the Lender 

in writing and (iii) Liens in favor of DDS and existing pursuant to the terms of the DDS 

Agreement; 

 (i) not (i) enter into any merger, consolidation or amalgamation, or liquidate, 

wind up or dissolve itself (or suffer any liquidation or dissolution); (ii) sell, transfer, 

convey, exchange, lease or otherwise dispose of any of its properties, business or assets; 

(iii) make any advance, loan, extension of credit or other investment in any Person except 

short-term liquid investments acceptable to the Lender or (iv) engage in any material line 

of business substantially different from those lines of business conducted by the Borrower 

on the date hereof or any business substantially related or incidental thereto; 

 (j) not change its legal name, or its place of incorporation, formation or 

organization (as applicable) from those specified in the preamble to this Agreement; 

 (k) (i) (A) comply with all Laws (including, without limitation, 

environmental laws, Health Care Laws, Anti-Corruption Laws and applicable Sanctions) 

applicable to it and its property, and (B) perform in all material respects its obligations 

under material agreements to which it is a party except, in each case, where 

non-compliance could not reasonably be expected to result in a Material Adverse Effect, 

such compliance to include, without limitation, paying all taxes, assessments and 

governmental charges imposed upon it or its property before the same become delinquent, 

unless and to the extent that the same are being contested in good faith and by appropriate 
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proceedings and reserves are provided therefor that in the opinion of the Borrower are 

adequate; 

(ii) (A) maintain in effect and enforce policies and procedures designed 

to ensure compliance by the Borrower, its Subsidiaries and their respective 

directors, officers, employees and agents with Anti-Corruption Laws and 

applicable Sanctions; and (B) not use or allow any tenants or subtenants to use, 

or permit any Subsidiary to use or allow any tenants or subtenants to use, its 

property for any business activity that violates any applicable federal or state 

law or that supports a business that violates any federal or state law; 

 (l) not enter into, nor will it permit any other affiliate to, enter into any 

transaction of any kind with any affiliate of the Borrower, whether or not in the ordinary 

course of business, other than on fair and reasonable terms substantially as favorable to the 

subject party as would be obtainable by the subject party at the time in a comparable arm’s 

length transaction with a Person other than the Borrower or an affiliate; 

 (m) not modify, amend or consent to any modification, amendment or waiver in 

any material respect of any Related Document (other than amendments to the DDS 

Agreement to allocate funds made available from budget augmentations) or the 

Organizational Documents of the Borrower without the prior written consent of the Lender;  

 (n) (i) provide notice of any liability with respect to one or more Governmental 

Plans which could reasonably be expected to have a Material Adverse Effect; 

 (ii) not maintain, contribute to or be obligated to maintain or contribute 

to or have any liabilities with respect to any employee benefit plan which is subject 

to ERISA; 

 (o) not take or omit to take any action, which action or omission will in any 

way (i) result in the proceeds from the of the Loans being applied in a manner other than 

as provided herein, (ii) which would materially adversely affect the rights, interests, 

remedies or security of the Lender under this Agreement or any other Related Document 

or which could reasonably be expected to result in a Material Adverse Effect, (iii) directly 

or indirectly, use the proceeds of the Loans, or lend, contribute or otherwise make available 

such proceeds to any subsidiary, joint venture partner or other Person (A) in furtherance of 

an offer, payment, promise to pay, or authorization of the payment or giving of money, or 

anything else of value, to any Person in violation of any Anti-Corruption Laws or (B)(1) 

to fund any activities or business of or with any Person, or in any country or territory, that, 

at the time of such funding, is the subject of Sanctions, or (2) in any other manner that 

would result in a violation of Sanctions by any Person (including any Person participating 

in the Loans, whether as Lender, underwriter, advisor, investor, or otherwise); 

 (p) perform and comply with each and every covenant and agreement required 

to be performed or observed by it in the Related Documents to which it is a party;  
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 (q) to the extent permitted by the DDS Agreement, law and the State of 

California, ensure that the Lender has the sole lien on Reimbursed Funds in the Borrower’s 

accounts and a junior lien (subject only to the paramount lien of DDS) on Advance Funds 

in the accounts; and 

 (r) provide, and shall cause each Subsidiary to provide, such information and 

take such actions as are reasonably requested by the Lender in order to assist the Lender in 

maintaining compliance with anti-money laundering laws and regulations. 

SECTION 10. EVENTS OF DEFAULT. 

The term “Event of Default” shall mean any of the following: 

 (a) the use of the proceeds of the Loans in any manner not permitted hereunder; 

 (b) the failure of the Borrower to make any payment required under this 

Agreement when due; 

 (c) any breach, misrepresentation or other default by Borrower under any term 

or provision of this Agreement or any other agreement with the Lender or in any certificate 

or statement delivered hereunder or thereunder; 

 (d) the Borrower shall (i) have entered involuntarily against it an order for relief 

under the United States Bankruptcy Code, as amended, (ii) become insolvent or shall not 

pay, or be unable to pay, or admit in writing its inability to pay, its debts generally as they 

become due, (iii) make an assignment for the benefit of creditors, (iv) apply for, seek, 

consent to, or acquiesce in, the appointment of a receiver, custodian, trustee, examiner, 

liquidator or similar official for it or any substantial part of its property, (v) institute any 

proceeding seeking to have entered against it an order for relief under the United States 

Bankruptcy Code, as amended, to adjudicate it insolvent, or seeking dissolution, winding 

up, liquidation, reorganization, arrangement, marshalling of assets, adjustment or 

composition of it or its debts under any law relating to bankruptcy, insolvency or 

reorganization or relief of debtors or fail to file an answer or other pleading denying the 

material allegations of any such proceeding filed against it, (vi) take any corporate action 

in furtherance of any matter described in parts (i) through (v) above, or (vii) fail to contest 

in good faith any appointment or proceeding described in Section 10(e) of this Agreement;  

 (e) a custodian, receiver, trustee, examiner, liquidator or similar official shall 

be appointed for the Borrower or any substantial part of its property, or a proceeding 

described in Section 10(d)(v) hereof shall be instituted against the Borrower and such 

proceeding continues undischarged or any such proceeding continues undismissed or 

unstayed for a period of thirty (30) or more days;  

 (f) the failure of the Borrower to comply with any order, judgment, injunction, 

decree, writ or demand of any court or other public authority; 
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 (g) the filing or recording against the Borrower, or the property of the 

Borrower, of any notice of levy, notice to withhold, or other legal process for taxes; 

 (h) the default by the Borrower on any Obligation hereunder; or the default in 

the observance or performance of any agreement or condition relating to any Indebtedness 

of the Borrower or contained in any instrument or agreement evidencing, securing or 

relating thereto, or any other default, event of default or similar event shall occur or 

condition exist, the effect of which default, event of default or similar event or condition is 

to cause, or permit (determined without regard to whether any notice is required), any such 

Indebtedness to become immediately due and payable in full as the result of the 

acceleration, mandatory redemption or mandatory tender of such Indebtedness; 

 (i) the issuance against the Borrower, or the property of the Borrower, of any 

writ of attachment, execution, or other judicial lien or any final, unappealable judgment or 

judgments, writ or writs or warrant or warrants of attachment, or any similar process or 

processes, which are not covered in full by insurance, with written acknowledgement of 

such coverage having been provided by the provider of such insurance coverage to the 

Lender, in an aggregate amount not less than $100,000 shall be entered or filed against the 

Borrower or against any of its property and remain unpaid, unvacated, unbonded or 

unstayed for a period of thirty (30) days; 

 (j) the sale or transfer of greater than ten percent (10%) of the assets of the 

Borrower or a change of ownership or membership interest of the Borrower; 

 (k) any of Fitch Ratings, Inc., Moody’s Investors Service and Standard & 

Poor’s Ratings Services shall have downgraded its unenhanced credit rating assigned to 

the State of California below “BBB-” (or its equivalent), “Baa3” (or its equivalent), or 

“BBB-” (or its equivalent) respectively, or suspended or withdrawn its rating of the same; 

 (l) the DDS Agreement shall be terminated by either party, or any material 

amendment or modification thereto shall be made that could have a material adverse effect 

on the Borrower’s ability to pay the Obligations; 

 (m) any Related Document or any material provision thereof, at any time after 

its execution and delivery and for any reason other than as expressly permitted hereunder 

or thereunder or satisfaction in full of the Lender, all the Obligations, ceases to be in full 

force and effect, or the Borrower or any Governmental Authority contests in any manner 

the validity or enforceability of any Related Document or any provision thereof, or the 

Borrower denies that it has any or further liability or obligation under any Related 

Document, or purports to revoke, terminate, or rescind any Related Document or any 

provision thereof; 

 (n) the Borrower shall default in the due performance or observance of any of 

the covenants set forth in Section 9 hereof; or the Borrower shall default in the due 

performance or observance of any other term, covenant or agreement contained in this 

Agreement (other than with respect to any Event of Default specified in this Section 10) or 
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any other Related Document and such default shall remain unremedied for a period of thirty 

(30) days after the occurrence thereof; or  

 (o) (i) the amount (if any) by which the aggregate present value of accrued 

benefit liabilities under all funded Governmental Plans exceeds the aggregate current value 

of assets of such Governmental Plans by an amount which would reasonably be expected 

to result in a Material Adverse Effect; or (ii) the Borrower becomes subject to any liability 

with respect to one or more Governmental Plans that would reasonably be expected to 

result in a Material Adverse Effect; or (iii) the Borrower fails to administer or maintain a 

Governmental Plan in compliance with the requirements of any applicable laws, statutes, 

rules, regulations or court orders and such failure would reasonably be expected to result 

in a Material Adverse Effect. 

Upon the occurrence of any Event of Default, the Lender, in its discretion, may cease making 

Loans hereunder and may declare the Loans and all other Obligations under this Agreement 

immediately due and payable; however, upon the occurrence of any Event of Default described in 

subsections (d), (e), (f) or (g) above, all principal, interest, fees, expenses, charges and other 

Obligations owing under this Agreement shall automatically become immediately due and 

payable.  Upon the occurrence of an Event of Default, the Lender may, at its option, compute the 

interest rate applicable to Borrower’s obligations hereunder at a per annum rate equal to five 

percent (5%) in excess of the applicable interest rate specified in Section 3(a) above, calculated 

from the date of the occurrence of such Event of Default until all amounts due and payable 

hereunder are paid in full.  Upon the occurrence of an Event of Default, the Lender may exercise, 

or cause to be exercised, any and all remedies as it may have under the Related Documents (other 

than as provided for in this paragraph) and as otherwise available at law and at equity.  Upon any 

failure by the Borrower to make required payments of principal, interest or other amounts due and 

owing with respect to any Loan, no provision in the DDS Agreement is intended to limit or prohibit 

the Lender from setting off against or otherwise applying funds on deposit in the accounts of the 

Borrower at the Lender to satisfy the Obligations of the Borrower. 

SECTION 11. DEFINITIONS. 

Unless the context otherwise requires, terms defined in the UCC and not otherwise defined 

in this Agreement shall have the meanings defined for those terms therein.  In addition, capitalized 

terms not otherwise defined herein shall have the following respective meanings: 

“Advance Funds” means any fund paid in advance by DDS to the Borrower 

pursuant to Section III(3) of the DDS Agreement for services not yet rendered by the 

Borrower, including DDS’s reimbursements to the Borrower for its expenditures that are 

then applied to replenish Advance Funds.  The Borrower is indebted to DDS for the amount 

of Advance Funds received by the Borrower for any fiscal year, until such amount is either 

repaid by the Borrower or DDS or reduced through offset by DDS against reimbursement 

claims submitted by the Borrower to DDS. 
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“Anti-Corruption Laws” means the Foreign Corrupt Practices Act of 1977, as 

amended, and the rules and regulations thereunder, and any other anti-corruption law 

applicable to the Borrower and its Subsidiaries. 

“Availability Period” has the meaning set forth in the recitals hereof. 

“Beneficial Owner” means a single individual with significant responsibility to 

control, manage or direct the Borrower. 

“Borrowing Date” means the date on which the proceeds of a Loan will be 

available in the Borrower’s Primary Operating Account. 

“Borrowing Request and Certification” means, with respect to any Loan, the 

Borrower’s written request for the Lender to make a Loan substantially in the form of 

Exhibit A-1 or such other form as the Lender may specify from time to time. 

“Budgets” means the Borrower’s purchase of services (POS) and operations (OPS) 

budgets, each as set forth in Exhibit A to the DDS Agreement, as each budget may be 

amended from time to time in accordance with the DDS Agreement.  

“Business Day” a day other than a Saturday, Sunday, a day on which the New York 

Stock Exchange or the Federal Reserve Bank is closed or other day on which commercial 

banks in the State of California are authorized or required by law to close. 

“Certificate of Beneficial Ownership” means a certificate in form and substance 

acceptable to the Lender (as amended or modified by the Lender from time to time in its 

sole discretion), certifying, among other things, the Beneficial Owner of the Borrower. 

“Change in Law” means the occurrence, after the Closing Date, of any of the 

following:  (a) the adoption or taking effect of any Law, including, without limitation, 

Risk-Based Capital Guidelines, (b) any change in any Law or in the administration, 

interpretation, implementation or application thereof by any Governmental Authority or 

(c) the making or issuance of any request, rule, ruling, guideline, regulation or directive 

(whether or not having the force of law) by any Governmental Authority; provided that 

notwithstanding anything herein to the contrary, (i) the Dodd-Frank Wall Street Reform 

and Consumer Protection Act and all requests, rules, ruling, guidelines, regulations or 

directives thereunder or issued in connection therewith and (ii) all requests, rules, rulings, 

guidelines, regulations or directives promulgated by the Bank for International Settlements, 

the Basel Committee on Banking Supervision (or any successor or similar authority) or the 

United States of America or foreign regulatory authorities shall in each case be deemed to 

be a “Change in Law,” regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended, and, where 

appropriate any statutory predecessor or any successor thereto. 
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“Committed Facility Obligations” means the Obligations (as such term is defined 

in the Committed Revolving Loan Facility) of the Borrower under the Committed 

Revolving Loan Facility. 

“Committed Revolving Loan Facility” means that certain Credit and Security 

Agreement (Revolving Loan Facility) dated as of June 3, 2024, between the Borrower and 

the Lender. 

“Confidential Information” means any sensitive or confidential information 

regarding the Borrower, the Lender or any affiliate of the Lender including, without 

limitation, address and account information, e-mail addresses, telephone numbers, 

facsimile numbers, names and signatures of officers, employees and signatories. 

“Confirmation” means, with respect to any Loan, the Lender’s written 

confirmation (including by e mail or by other electronic means of communication) of the 

terms upon which the Lender would agree to make such Loan substantially in the form of 

Exhibit A-2 or such other form as the Lender may specify from time to time. 

“DDS” the Department of Developmental Services, an agency of the State of 

California, and any successor agency having the same function. 

“DDS Agreement” that certain written agreement between the DDS and the 

Borrower, pursuant to which the Borrower provides services to persons with disabilities as 

contemplated by the Lanterman Developmental Disabilities Services Act, as such 

agreement may be amended, extended, supplemented or replaced from time to time. 

“Default” any of the events specified in Section 10, whether or not any requirement 

for the giving of notice, the lapse of time, or both, or any other condition, has been satisfied. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as 

amended from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) under 

common control with the Borrower within the meaning of Section 414(b) or (c) of the Code 

(and Sections 414(m) and (o) of the Code for purposes of provisions relating to Section 

412 of the Code). 

“Excluded Taxes” means, with respect to the Lender, Taxes imposed on or 

measured by its overall net income (however denominated), franchise Taxes and branch 

profit Taxes imposed on it (in lieu of net income taxes), by the jurisdiction (or any political 

subdivision thereof) under the Laws of which it is incorporated or is organized or in which 

its principal executive office is located. 

“Generally Accepted Accounting Principles” or “GAAP” means generally 

accepted accounting principles in effect from time to time in the United States and 

applicable to entities such as the Borrower. 
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“Governmental Authority” means the government of the United States of America 

or any other nation or any political subdivision thereof or any governmental or 

quasi-governmental entity, including any court, department, commission, board, bureau, 

agency, administration, central bank, service, district or other instrumentality of any 

governmental entity or other entity exercising executive, legislative, judicial, taxing, 

regulatory, fiscal, monetary or administrative powers or functions of or pertaining to 

government (including any supra-national bodies such as the European Union or European 

Central Bank), or any arbitrator, mediator or other Person with authority to bind a party at 

law. 

“Governmental Plan” means any plan, fund or similar program that is established 

or maintained by a or for a governmental entity which plan, fund or similar program 

provides, or results in, retirement income, a deferral of income in contemplation of 

retirement of payments to be made upon termination of employment for which the 

Borrower could be liable and which is not subject to ERISA. 

“Health Care Laws” means all relevant federal and state Laws regulating health 

services or payment, including, but not limited to, Section 1128B(b) and Section 1877 of 

the Social Security Act, the federal Anti-Kickback Statute (42 U.S.C. § 1320a-7b(b)), the 

Stark Law (42 U.S.C. § 1395nn), the Anti-Inducement Law (42 U.S.C. § 1320a-7a(a)(5)), 

the civil False Claims Act (31 U.S.C. § 3729 et seq.), the administrative False Claims Law 

(42 U.S.C. § 1320a-7b(a)), the exclusion laws (42 U.S.C. § 1320a-7), the civil monetary 

penalty laws (42 U.S.C. § 1320a-7a), the administrative simplification provisions of the 

Health Insurance Portability and Accountability Act of 1996 (42 U.S.C. 

§§ 1320d-1320d-8), Medicare, Medicaid, and any other state or federal law, regulation, 

guidance document, manual provision, program memorandum, opinion letter, or other 

issuance which regulates kickbacks, patient or program charges, recordkeeping, referrals, 

the hiring of employees or acquisition of services or supplies from those who have been 

excluded from government health care programs, quality, safety, privacy, security, 

licensure, accreditation, or any other aspect of providing health care. 

“Health Care Reportable Event” means (a) the Borrower becomes subject to any 

civil or criminal investigations, or any material inquiries, validation reviews, program 

integrity reviews, reimbursement audits or statements of deficiencies, involving and/or 

related to its compliance with Health Care Laws; (b) any material exclusion, voluntary 

disclosure, notice of claim to recover material overpayments, revocation, suspension, 

termination, probation, restriction, limitation, denial, or non-renewal affecting the 

Borrower with respect to any material Program; or (c) the occurrence of any reportable 

event under any settlement agreement or corporate integrity agreement involving and/or 

related to its compliance with Health Care Laws entered into with any Governmental 

Authority. 

“Indebtedness” as to any Person, means (i) all indebtedness of such Person for 

borrowed money or for the deferred purchase price of property or services, (ii) all 

obligations of such Person evidenced by notes, bonds, debentures, loan agreements or other 

similar instruments, (iii) all indebtedness created or arising under any conditional-sale or 
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other title-retention agreement with respect to property acquired by such Person, (iv) all 

capitalized leases obligations of such Person, (v) all obligations of such Person under a 

Swap Contract, (vi) all obligations, contingent or otherwise, of such Person under 

acceptance, under letters of credit (including standby and commercial), bankers’ 

acceptances, bank guaranties, surety bonds and similar instruments, (vii) all guarantee 

obligations of such Person and all other obligations (contingent or otherwise) to purchase 

or otherwise acquire, or otherwise to secure a credit against loss in respect of, indebtedness 

or obligations of others of the kinds referred to above and (viii) all indebtedness of others 

secured by a lien on any asset of such Person, whether or not such indebtedness is assumed 

by such Person. 

“Indemnified Taxes” means Taxes imposed on or with respect to any payment 

made by or on account of any obligation of the Borrower under any Related Document, 

other than Excluded Taxes and Other Taxes. 

“Law” means, collectively, any treaty or any international, foreign, federal, 

regional, state and local law, statute, rule, guideline, ordinance, regulation, code, license, 

authorization, decision, injunction, interpretation or administration, order or decree or 

precedent of any court, or other Governmental Authority and all applicable administrative 

orders, directed duties, requests, licenses, authorizations and permits of, and agreements 

with, any Governmental Authority, in each case whether or not having the force of law. 

“Lien” means any mortgage, pledge, hypothecation, assignment, deposit 

arrangement, encumbrance, lien (statutory or other), charge, security agreement, or 

preference, priority or other security interest or preferential arrangement in the nature of a 

security interest of any kind or nature whatsoever (including any conditional sale or other 

title retention agreement, any easement, right of way or other encumbrance on title to real 

property, and any financing lease having substantially the same economic effect as any of 

the foregoing). 

“Margin Stock” has the meaning ascribed to such term in Regulation U 

promulgated by the Board of Governors of the Federal Reserve System of the United 

States, as now and hereafter from time to time in effect. 

“Material Adverse Effect” means:  (a) a material adverse change in, or a material 

adverse effect upon, the operations, business, properties, liabilities (actual or contingent), 

condition (financial or otherwise) or prospects of the Borrower; (b) a material impairment 

of the ability of the Borrower to perform its obligations under any Related Document to 

which it is a party; or (c) a material adverse effect upon the legality, validity, binding effect 

or enforceability against the Borrower of any Related Document to which it is a party or 

the rights, security, interests or remedies of the Lender hereunder or under any other 

Related Document. 

“Maturity Date” means the last day of the Availability Period. 
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“Medicaid” means, collectively, the health care assistance program established by 

Title XIX of the Social Security Act (42 U.S.C. §§ 1396 et seq.) and any statutes 

succeeding thereto, and all Laws, rules, regulations, manuals, orders, guidelines or 

requirements pertaining to such program including (a) all federal statutes (whether set forth 

in Title XIX of the Social Security Act or elsewhere) affecting such program; (b) all state 

statutes and plans for medical assistance enacted in connection with such program and 

federal rules and regulations promulgated in connection with such program; and (c) all 

applicable provisions of all rules, regulations, manuals, orders and administrative and 

reimbursement guidelines and requirements of all government authorities promulgated in 

connection with such program (whether or not having the force of law), in each case, as 

the same may be amended, supplemented or otherwise modified from time to time. 

“Medicare”  means, collectively, the health insurance program for the aged and 

disabled established by Title XVIII of the Social Security Act (42 U.S.C. §§ 1395 et seq.) 

and any statutes succeeding thereto, and all Laws, rules, regulations, manuals, orders or 

guidelines pertaining to such program including (a) all federal statutes (whether set forth 

in Title XVIII of the Social Security Act or elsewhere) affecting such program; and (b) all 

applicable provisions of all rules, regulations, manuals, orders and administrative and 

reimbursement guidelines and requirements of all governmental authorities promulgated 

in connected with such program (whether or not having the force of law), in each case, as 

the same may be amended, supplemented or otherwise modified from time to time. 

“Obligations” the unpaid principal of and interest on (including, without limitation, 

interest accruing after the maturity of the Loans and interest accruing on or after the filing 

of any petition in bankruptcy, or the commencement of any insolvency, reorganization or 

like proceeding relating to the Borrower, whether or not a claim for post-filing or 

post-petition interest is allowed in such proceeding and whether or not at a default rate) the 

Loans, and all other obligations and liabilities of the Borrower to the Lender, whether direct 

or indirect, absolute or contingent, due or to become due, or now existing or hereafter 

incurred, which may arise under, out of, or in connection with, this Agreement and any 

other document made, delivered or given in connection herewith or therewith, whether on 

account of principal, interest, reimbursement obligations, fees, indemnities, costs, expenses 

or otherwise. 

“OFAC” means the U.S. Department of the Treasury’s Office of Foreign Assets 

Control, and any successor thereto. 

“Organizational Documents” means, (a) with respect to any corporation, the 

certificate or articles of incorporation and the bylaws (or equivalent or comparable 

constitutive documents with respect to any non-U.S. jurisdiction); (b) with respect to any 

limited liability company, the certificate or articles of formation or organization and 

operating agreement; and (c) with respect to any partnership, joint venture, trust or other 

form of business entity, the partnership, joint venture or other applicable agreement of 

formation or organization and any agreement, instrument, filing or notice with respect 

thereto filed in connection with its formation or organization with the applicable 
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Governmental Authority in the jurisdiction of its formation or organization and, if 

applicable, any certificate or articles of formation or organization of such entity. 

“Other Taxes” means all present or future stamp, court or documentary, intangible, 

recording, filing or similar Taxes that arise from any payment made under, from the 

execution, delivery, performance, enforcement or registration of, from the receipt or 

perfection of a security interest under, or otherwise with respect to, any Related Document. 

“Patriot Act” means the USA PATRIOT Act (Title III of Pub. L. 107-56 (signed 

into law October 26, 2001)), as amended from time to time, and any successor statute. 

“Permit” means any permit, approval, authorization, certification, license, 

variance, accreditation or permission required from a Governmental Authority under an 

applicable Law or any accrediting organization. 

“Person” any individual, firm, partnership, joint venture, corporation, limited 

liability company, association, business enterprise trust, unincorporated organization, 

government or department or agency thereof or other entity, whether acting in an 

individual, fiduciary or other capacity. 

“Primary Operating Account” means the account of the Borrower held at U.S. 

Bank National Association, DDA Number 000158300161862, CDL Number 00131063, 

Fed ABA Number 00122235821, DDA Account Name: Regional Center of The East Bay, 

Inc. 

“Reference Rate” the rate of interest per annum publicly announced from time to 

time by the Lender as its “reference rate” or “prime rate” in effect at its office in New 

York, New York.  Such rate is a rate set by the Lender based upon various factors including 

the Lender’s costs and desired return, general economic conditions and other factors, and 

is used as a reference point for pricing some loans, which may be priced at, above, or below 

such announced rate. The Reference Rate hereunder shall automatically change as and 

when the “reference rate” publicly announced by the Lender shall change.  

Notwithstanding anything set forth herein to the contrary, in the event that the Reference 

Rate is less than zero, it shall be deemed to be zero for purposes of this Agreement. 

“Reimbursable Amount” means, on any date, the aggregate amount owing and 

unpaid by the DDS to the Borrower under the DDS Agreement, which amounts 

(i) represent compensation for services that have been rendered by the Borrower (and not 

advance payments by the DDS) in accordance with the terms of the DDS Agreement and 

(ii) are the subject of written requests for reimbursement sent by the Borrower to the DDS. 

“Reimbursed Funds” means any funds received by the Borrower from DDS that 

are not Advance Funds. 

“Related Documents” means this Agreement, the DDS Agreement, and any other 

documents related to any of the foregoing or executed in connection therewith, and any 
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and all future renewals and extensions or restatements of, or amendments or supplements 

to, any of the foregoing permitted hereunder and thereunder. 

“Risk-Based Capital Guidelines” means (a) the risk-based capital guidelines in 

effect in the United States of America, including transition rules, and (b) the corresponding 

capital regulations promulgated by regulatory authorities outside the United States of 

America including transition rules, and any amendment to such regulations. 

“Sanctions” means sanctions administered or enforced from time to time by the 

U.S. government, including those administered by OFAC, the U.S. Department of State, 

the United Nations Security Council, the European Union, His Majesty’s Treasury or other 

relevant sanctions authority. 

“Subsidiary” of a Person means (i) any corporation more than 50% of the 

outstanding securities having ordinary voting power of which shall at the time be owned 

or controlled, directly or indirectly, by such Person or by one or more of its Subsidiaries or 

by such Person and one or more of its Subsidiaries, or (ii) any partnership, limited liability 

company, association, joint venture or similar business organization more than 50% of the 

ownership interests having ordinary voting power of which shall at the time be so owned 

or controlled. 

“Swap Contract” means (a) any and all rate swap transactions, basis swaps, credit 

derivative transactions, forward rate transactions, commodity swaps, commodity options, 

forward commodity contracts, equity or equity index swaps or options, bond or bond price 

or bond index swaps or options or forward bond or forward bond price or forward bond 

index transactions, interest rate options, forward foreign exchange transactions, cap 

transactions, floor transactions, collar transactions, currency swap transactions, 

cross-currency rate swap transactions, currency options, spot contracts, or any other similar 

transactions or any combination of any of the foregoing (including any options to enter into 

any of the foregoing), whether or not any such transaction is governed by or subject to any 

master agreement, and (b) any and all transactions of any kind, and the related 

confirmations, which are subject to the terms and conditions of, or governed by, any form 

of master agreement published by the International Swaps and Derivatives Association, 

Inc., any International Foreign Exchange Master Agreement, or any other master 

agreement (any such master agreement, together with any related schedules, a “Master 

Agreement”), including any such obligations or liabilities under any Master Agreement. 

“Taxes” means all present or future taxes, levies, imposts, duties, deductions, 

withholdings (including backup withholding), assessments, fees or other charges imposed 

by any Governmental Authority, including any interest, fines, additions to tax or penalties 

applicable thereto. 

“UCC” the Uniform Commercial Code of the State of California. 
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SECTION 12. MISCELLANEOUS. 

 (a) No amendment or waiver of any provision of this Agreement, or consent to any 

departure by the Borrower herefrom, shall in any event be effective unless the same shall be in 

writing and signed by the Lender, and then such waiver or consent shall be effective only in the 

specific instance and for the specific purpose for which given.  In the case of any such waiver or 

consent relating to any provision hereof, any Default or Event of Default so waived or consented 

to shall be deemed to be cured and not continuing, but no such waiver or consent shall extend to 

any other or subsequent Default or Event of Default or impair any right consequent thereto. 

 (b) All notices and other communications to be given with respect hereto shall be in 

writing and mailed or delivered by reputable courier or by fax or by e mail or by other electronic 

means of communication capable of creating a written record of such notice and its receipt.  To 

the extent that any electronic means of communication notice is permitted hereunder, the parties 

hereto shall provide appropriate e mail addresses or facsimile numbers.  All such notices and 

communications shall be sent to the respective addresses for the parties set forth below, or to such 

other address as a party may specify by notice given in accordance with the provisions hereof: 

If to the Borrower: Regional Center of The East Bay, Inc. 

500 Davis Street, Suite 100 

San Leandro, California 94577 

If to the Lender for Advances: U.S. Bank National Association 

Cupertino De Anza 

10381 S De Anza Blvd 

Cupertino, CA  95014 

Attention: Credit Support 

Email:   GBDCreditSupport@usbank.com 

 

Attention: Diane Henry 

Email:            diane.henry1@usbank.com 

 

Attention: Brian D. Richter 

Telephone: (414) 588-7722 

Email:  brian.richter@usbank.com 

 

Attention: Christy Chambless 

Telephone: (931) 684-8043 

Email:  christy.chambless@usbank.com 

 

Attention: Tiana Cabrera 

Telephone: (669) 437-0709 

Email:  tiana.cabrera@usbank.com 
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If to the Lender for all other matters: 

 

U.S. Bank National Association 

Attention: Diane Henry 

Email:            diane.henry1@usbank.com 

U.S. Bank National Association 

U.S. Bank Center Milwaukee 

777 E Wisconsin Avenue 

Milwaukee, WI  53202 

MK-WI-T5GB 

Attention: Brian D. Richter 

Telephone: (414) 588-7722 

Email:  brian.richter@usbank.com 

 (c) No failure on the part of the Lender to exercise, and no delay in exercising, any right 

hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any right 

hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, 

power or privilege.  The rights, remedies, powers and privileges herein provided, and provided 

under each other Related Document, are cumulative and not exclusive of any rights, remedies, 

powers and privileges provided by law. 

 (d) The Borrower agrees to pay on demand all costs and expenses incurred by the Lender 

(including all attorneys’ fees, including the allocated costs of in-house counsel to the Lender) in 

connection with the enforcement of this Agreement and any instrument or document executed in 

connection herewith, including losses, costs and expenses sustained as a result of a default by the 

Borrower in the performance of its obligations contained herein or in any related document.  The 

Borrower agrees to pay, and indemnify and hold harmless the Lender and its officers, directors 

and agents (each, an “Indemnitee”) from and against any and all liabilities, obligations, losses, 

damages, penalties, actions, judgments, suits and costs, expenses or disbursements of any kind or 

nature whatsoever with respect to the execution, delivery and enforcement of this Agreement and 

any document or instrument executed in connection herewith or the use of the proceeds of the 

Loans (all the foregoing, collectively, the “indemnified liabilities”), other than indemnified 

liabilities arising from the gross negligence or willful misconduct of the Lender, as determined in 

a final, nonappealable judgment by a court of competent jurisdiction.  To the fullest extent 

permitted by applicable Law, the Borrower shall not assert, and hereby waives, and acknowledges 

that no other Person shall have, any claim against any Indemnitee, on any theory of liability, for 

special, indirect, consequential or punitive damages (as opposed to direct or actual damages) 

arising out of, in connection with, or as a result of, this Agreement, any other Related Document 

or any agreement or instrument contemplated hereby, the transactions contemplated hereby or 

thereby, the making of the Loans or the use of the proceeds thereof.  No Indemnitee shall be liable 

for any damages arising from the use by unintended recipients of any information or other 

materials distributed to such unintended recipients by such Indemnitee through 

telecommunications, electronic or other information transmission systems in connection with this 

Agreement or the other Related Documents or the transactions contemplated hereby or thereby.  

The obligations of the Borrower under this paragraph shall survive the payment in full of the 

Loans. 
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 (e) (i) All covenants, agreements, representations and warranties made herein and in the 

certificates delivered pursuant hereto shall survive the making of any Loan hereunder and shall 

continue in full force and effect until all of the Obligations hereunder shall have been paid in full.  

This Agreement shall be binding upon and inure to the benefit of the Borrower and the Lender and 

their respective successors and assigns; provided that the Borrower may not assign any interest in 

this Agreement without the prior written consent of the Lender.  The Lender may assign to any 

Person all or any part of, or any interest in, the Lender’s rights and benefits under this Agreement 

and any document or instrument executed in connection herewith and to the extent of such 

assignment such assignee shall have the same rights and benefits against the Borrower as it would 

have had if it were the Lender hereunder.  The Lender may at any time, without the consent of, or 

notice to, the Borrower, sell participations to any Person (other than a natural person) in all or a 

portion of the Lender’s rights and/or obligations under this Agreement (including all or a portion 

of the Loans owing to it) and such participants shall be entitled to the benefits of this Agreement 

to the same extent as if they were a direct party hereto.  Whenever in this Agreement any of the 

parties hereto is referred to, such reference shall, be deemed to include the successors and assigns 

of such party. 

 (ii) The Lender may at any time pledge or grant a security interest in all or any portion of 

its rights under the Loans, this Agreement and the Related Documents to secure obligations of the 

Lender, including any pledge or assignment to secure obligations to a Federal Reserve Bank; 

provided that no such pledge or assignment shall release the Lender from any of its obligations 

hereunder or substitute any such pledgee or assignee for the Lender as a party hereto. 

 (f) This Agreement shall be governed by, and construed in accordance with, the laws of 

the State of California (without reference to its choice of law rules). 

 (g) ALL CLAIMS, CAUSES OF ACTION OR OTHER DISPUTES CONCERNING THIS AGREEMENT 

(EACH A “CLAIM”), INCLUDING ANY AND ALL QUESTIONS OF LAW OR FACT RELATING THERETO, 

SHALL, AT THE WRITTEN REQUEST OF ANY PARTY TO THIS AGREEMENT, BE DETERMINED BY JUDICIAL 

REFERENCE PURSUANT TO CALIFORNIA CODE OF CIVIL PROCEDURE SECTION 638 (“REFERENCE”).  

THE PARTIES SHALL SELECT A SINGLE NEUTRAL REFEREE, WHO SHALL BE A RETIRED STATE OR 

FEDERAL JUDGE.  IN THE EVENT THAT THE PARTIES CANNOT AGREE UPON A REFEREE, THE REFEREE 

SHALL BE APPOINTED BY THE COURT.  THE REFEREE SHALL REPORT A STATEMENT OF DECISION TO 

THE COURT.  NOTHING IN THIS PARAGRAPH SHALL LIMIT THE RIGHT OF ANY PARTY AT ANY TIME TO 

EXERCISE SELF-HELP REMEDIES, FORECLOSE AGAINST COLLATERAL OR OBTAIN PROVISIONAL 

REMEDIES.  THE PARTIES SHALL BEAR THE FEES AND EXPENSES OF THE REFEREE EQUALLY UNLESS 

THE REFEREE ORDERS OTHERWISE.  THE REFEREE SHALL ALSO DETERMINE ALL ISSUES RELATING TO 

THE APPLICABILITY, INTERPRETATION, AND ENFORCEABILITY OF THIS PARAGRAPH.  THE PARTIES 

ACKNOWLEDGE THAT THE CLAIMS WILL NOT BE ADJUDICATED BY A JURY.  IF ANY ACTION OR 

PROCEEDING IS FILED IN A COURT OF THE STATE OF CALIFORNIA BY OR AGAINST ANY PARTY HERETO 

IN CONNECTION WITH ANY OF THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT OR ANY 

OTHER RELATED DOCUMENT, (A) THE COURT SHALL, AND IS HEREBY DIRECTED TO, MAKE A 

GENERAL REFERENCE PURSUANT TO CALIFORNIA CODE OF CIVIL PROCEDURE SECTION 638 TO A 

REFEREE (WHO SHALL BE A SINGLE ACTIVE OR RETIRED JUDGE) TO HEAR AND DETERMINE ALL OF THE 

ISSUES IN SUCH ACTION OR PROCEEDING (WHETHER OF FACT OR OF LAW) AND TO REPORT A 

STATEMENT OF DECISION, PROVIDED THAT AT THE OPTION OF ANY PARTY TO SUCH PROCEEDING, ANY 
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SUCH ISSUES PERTAINING TO A “PROVISIONAL REMEDY” AS DEFINED IN CALIFORNIA CODE OF CIVIL 

PROCEDURE SECTION 1281.8 SHALL BE HEARD AND DETERMINED BY THE COURT, AND (B) WITHOUT 

LIMITING THE GENERALITY OF SECTION 12(D) HEREOF, THE BORROWER SHALL BE SOLELY 

RESPONSIBLE TO PAY ALL FEES AND EXPENSES OF ANY REFEREE APPOINTED IN SUCH ACTION OR 

PROCEEDING. 

Subject to the foregoing, each party hereto hereby irrevocably and unconditionally: 

 (i) submits for itself and its property in any legal action or proceeding relating 

to this Agreement, or for recognition and enforcement of any judgment in respect thereof, 

to the non-exclusive general jurisdiction of the courts of the State of California, the courts 

of the United States of America for the Central District of California, and appellate courts 

from any thereof; 

 (ii) consents that any such action or proceeding may be brought in such courts 

and waives any objection that it may now or hereafter have to the venue of any such action 

or proceeding in any such court or that such action or proceeding was brought in an 

inconvenient forum and agrees not to plead or claim the same; and 

 (iii) agrees that service of process in any such action or proceeding may be 

effected by mailing a copy thereof by registered or certified mail, postage prepaid, to any 

party at its address set forth in Section 12(b) (with, in the case of the Lender, a copy of 

such service of process to the following address: Office of the General Counsel, 

400 California Street, San Francisco, California 94104). 

 (h) This Agreement sets forth the entire agreement between the Borrower and the Lender 

relating to the subject matter hereof.  This Agreement may be executed by one or more of the 

parties hereto in any number of separate counterparts, and all of said counterparts taken together 

shall be deemed to constitute one and the same instrument.  Delivery of an executed counterpart 

of a signature page to this Agreement electronically shall be effective as delivery of a manually 

executed counterpart of this Agreement. 

 (i) (i) The Lender hereby notifies the Borrower that pursuant to the requirements of the 

Patriot Act it is required to obtain, verify and record information that identifies the Borrower and 

its affiliates, which information includes the name and address of the Borrower and its affiliates 

and other information that will allow the Lender to identify the Borrower and its affiliates in 

accordance with the Patriot Act.  The Borrower hereby agree that it shall promptly provide such 

information upon request by the Lender. 

 (ii) The Borrower shall (a) ensure that no person who owns a controlling interest in or 

otherwise controls  the Borrower or its affiliates is or shall be listed on the Specially Designated 

Nationals and Blocked Person List or other similar lists maintained by OFAC, the Department of 

the Treasury or included in any Executive Orders, that prohibits or limits the Lender from making 

any advance or extension of credit to the Borrower or its affiliates or from otherwise conducting 

business with the Borrower of its affiliates, and (b) ensure that the Loan proceeds shall not be used 

to violate any of the foreign asset control regulations of OFAC or any enabling statute or Executive 
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Order relating thereto.  Further, the Borrower shall comply, and cause each of its affiliates and any 

of their respective subsidiaries to comply, with all applicable Bank Secrecy Act (“BSA”) laws and 

regulations, as amended.  The Borrower agrees to provide documentary and other evidence of the 

Borrower’s and the Borrower’s affiliates’ identities as may be requested by the Lender at any time 

to enable the Lender to verify the Borrower’s and the Borrower’s affiliates identity or to comply 

with any applicable law or regulation. 

 (j)  (i) Upon the occurrence of an Event of Default, the Lender may, at any time and from 

time to time, without notice to the Borrower or any other person (any such notice being expressly 

waived), set off and appropriate and apply against and on account of any Obligations under this 

Agreement, without regard to whether or not the Lender shall have made any demand therefor, 

and although such Obligations may be contingent or unmatured, any and all deposits (general or 

special, including but not limited to deposits made pursuant to this Agreement and debt evidenced 

by certificates of deposit, whether matured or unmatured, but not including trust accounts, such as 

restricted donor accounts) and any other debt at any time held or owing by the Lender to or for the 

credit or the account of any or all of the Borrower. 

 (ii) The Lender agrees promptly to notify the Borrower after any such set-off and 

application referred to in subsection (i) above, provided that the failure to give such notice shall 

not affect the validity of such set-off and application.  Subject to the provisions of subsection (i) 

above, the rights of the Lender under this Section 12(j) are in addition to other rights and remedies 

(including, without limitation, other rights of set-off) which the Lender may have. 

 (k) If any provision of this Agreement or the other Related Documents is held to be 

illegal, invalid or unenforceable, (a) the legality, validity and enforceability of the remaining 

provisions of this Agreement and the other Related Documents shall not be affected or impaired 

thereby and (b) the parties shall endeavor in good faith negotiations to replace the illegal, invalid 

or unenforceable provisions with valid provisions the economic effect of which comes as close as 

possible to that of the illegal, invalid or unenforceable provisions.  The invalidity of a provision in 

a particular jurisdiction shall not invalidate or render unenforceable such provision in any other 

jurisdiction. 

 (l) From time to time upon the request of either party hereto, the other shall promptly 

and duly execute, acknowledge and deliver any and all such further instruments and documents as 

the requesting party may in its reasonable discretion deem necessary or desirable to confirm this 

Agreement, and the other Related Documents, to carry out the purpose and intent hereof and 

thereof or to enable the requesting party to enforce any of its rights hereunder or thereunder.  At 

any time, and from time to time, upon request by the Lender, the Borrower will, at the Borrower’s 

expense, (a) correct any defect, error or omission which may be discovered in the form or content 

of any of the Related Documents, and (b) make, execute, deliver and record, or cause to be made, 

executed, delivered and recorded, any and all further instruments, certificates, and other documents 

as may, in the opinion of the Lender, be necessary or desirable in order to complete, perfect or 

continue and preserve the Lien hereof.  Upon any failure by the Borrower to do so, the Lender may 

make, execute and record any and all such instruments, certificates and other documents for and 

in the name of the Borrower, all at the sole expense of the Borrower, and the Borrower hereby 

appoints the Lender the agent and attorney-in-fact of the Borrower to do so, this appointment being 
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coupled with an interest and being irrevocable.  Without limitation of the foregoing, the Borrower 

irrevocably authorizes the Lender at any time and from time to time to file any initial financing 

statements, amendments thereto and continuation statements deemed necessary or desirable by the 

Lender to establish or maintain the validity, perfection and priority of the security interests granted 

herein, and the Borrower ratifies any such filings made by the Lender prior to the date hereof.  In 

addition, at any time, and from time to time, upon request by the Lender, the Borrower will, at the 

Borrower’s expense, provide any and all further instruments, certificates and other documents as 

may, in the opinion of the Lender, be necessary or desirable in order to verify the Borrower’s 

identity and background in a manner satisfactory to the Lender. 

 (m) Nothing in this Agreement, whether express or implied, shall be construed to give to 

any Person other than the parties hereto any legal or equitable right, remedy or claim under or in 

respect of this Agreement, which is intended for the sole and exclusive benefit of the parties hereto.  

 (n) In connection with all aspects of the transactions contemplated by this Agreement and 

the Related Documents (including in connection with any amendment, waiver or other 

modification hereof or of any other Related Document), the Borrower, on behalf of itself, its 

affiliates, acknowledges and agrees, and acknowledges its affiliates’ understanding, that:  (a) (i) 

the services regarding this Agreement and the Related Documents provided by the Lender and any 

affiliate of the Lender are arm’s-length commercial transactions between the Borrower and its 

affiliates on the one hand, and the Lender and its affiliates, on the other hand, (ii) each of the 

Borrower and its affiliates has consulted its own legal, accounting, regulatory and tax advisors to 

the extent it has deemed appropriate, (iii) the Borrower, on behalf of itself, and its affiliates is 

capable of evaluating, and understands and accepts, the terms, risks and conditions of the 

transactions contemplated hereby and by the other Related Documents and (iv) the Lender has not 

provided any advice or assumed any (and has no) advisory or fiduciary responsibility in favor of 

the Borrower with respect to the transaction contemplated hereby and the discussions, 

undertakings and procedures leading thereto (whether or not the Lender or any affiliate of the 

Lender has provided other services or advised or is currently providing other services or advising 

the Borrower on other matters); (b) (i) the Lender and its affiliates each is and has been acting 

solely as a principal and, except as expressly agreed in writing by the relevant parties, has not been, 

is not, and will not be acting as an advisor (as a municipal advisor (as defined in Section 15B of 

the Securities and Exchange Act of 1934, as amended) or otherwise), agent or fiduciary, for the 

Borrower or its affiliates, or any other Person and (ii) neither the Lender nor any of its affiliates 

has any obligation to the Borrower or its affiliates with respect to the transactions contemplated 

by this Agreement and the Related Documents except those obligations expressly set forth herein; 

and (c) the Lender and its affiliates may be engaged in a broad range of transactions that involve 

interests that differ from those of the Borrower and its affiliates and neither the Lender nor any of 

its affiliates has any obligation to disclose any of such interests to the Borrower or its affiliates.  

To the fullest extent permitted by Law, the Borrower, on behalf of itself and its affiliates, hereby 

waives and releases any claims that it may have against the Lender or any of its affiliates with 

respect to any breach or alleged breach of agency or fiduciary duty in connection with any aspect 

of any transactions contemplated by this Agreement or the other Related Documents. 

 (o) In the event the Borrower files with the Municipal Securities Rulemaking Board’s 

Electronic Municipal Market Access system, or its successor (“EMMA”), this Agreement, any 
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Related Documents or any description of the material terms thereof or notice of any agreement to 

covenants, events of default, remedies, priority rights or other similar terms, either voluntarily or 

as required pursuant a continuing disclosure agreement or Rule 15c2-12 promulgated pursuant to 

the Securities and Exchange Act of 1934, as amended (the “Rule”) (each such posting, an “EMMA 

Posting”), the Borrower shall (i) provide the Lender with a copy of each EMMA Posting prior to 

submitting or posting on EMMA and (ii) shall not file or permit the filing of any EMMA Posting 

that includes Confidential Information. The Borrower acknowledges and agrees that although the 

Lender may request review, edits or redactions of such materials prior to filing, the Lender is not 

responsible for the Borrower’s or any other entity’s (including, but not limited to, any broker-

dealer’s) compliance or noncompliance (or any claims, losses or liabilities arising therefrom) with 

any continuing disclosure agreement or any applicable securities or other laws, including, but not 

limited to, those relating to the Rule. 

 (p) The words “execute,” “execution,” “signed,” “signature,” and words of like import in 

any Related Document (including waivers and consents) shall be deemed to include electronic 

signatures, the electronic matching of assignment terms and contract formations on electronic 

platforms approved by the Lender, or the keeping of records in electronic form, each of which 

shall be of the same legal effect, validity or enforceability as a manually executed signature or the 

use of a paper-based recordkeeping system, as the case may be, to the extent and as provided for 

in any applicable law, including the Federal Electronic Signatures in Global and National 

Commerce Act, the New York State Electronic Signatures and Records Act, or any other similar 

state laws based on the Uniform Electronic Transactions Act. 

[SIGNATURE PAGE FOLLOWS] 

 



 

Signature Page to 

East Bay Credit and Security Agreement (Uncommitted Revolving Loan Facility) 

IN WITNESS WHEREOF, the parties hereto have caused their respective representatives to 

execute this Agreement, as of the date first above written. 

REGIONAL CENTER OF THE EAST BAY, INC., a 

California non-profit corporation 

By: ____________________________________ 

 Name:  Elisabeth Kleinbub 

 Title:    Executive Director 

By: ____________________________________ 

 Name:  Frank Pare 

 Title:    President, RCEB Board of Directors 

U.S. BANK NATIONAL ASSOCIATION 

By: ____________________________________ 

 Name: Brian D. Richter 

 Title:   Senior Vice President 

 

 

 

 

 



 

 

EXHIBIT A-1 

 

FORM OF BORROWING REQUEST AND CERTIFICATION 

__________, 202___ 

U.S. Bank National Association 

Cupertino De Anza 

10381 S De Anza Blvd 

Cupertino, CA  95014 

Attention: Credit Support 

Email:   GBDCreditSupport@usbank.com 

 

Attention: Diane Henry 

Email:            diane.henry1@usbank.com 

 

Attention: Brian D. Richter 

Telephone: (414) 588-7722 

Email:  brian.richter@usbank.com 

 

Attention: Christy Chambless 

Telephone: (931) 684-8043 

Email:  christy.chambless@usbank.com 

 

Attention: Tiana Cabrera 

Telephone: (669) 437-0709 

Email:  tiana.cabrera@usbank.com 

Ladies and Gentlemen: 

REGIONAL CENTER OF THE EAST BAY, INC., a nonprofit corporation organized under the 

laws of the State of California (the “Borrower”), refers to that certain Credit and Security 

Agreement (Uncommitted Revolving Loan Facility) dated as of June 3, 2024, and effective on 

September 3, 2024 (as it may be amended, restated, modified or supplemented from time to time, 

the “Credit Agreement”), between the Borrower and U.S. Bank National Association (together 

with its successors and assigns, the “Lender”).  Terms defined in the Credit Agreement and not 

otherwise defined herein have the same respective meanings when used herein. 

Pursuant to Section 1 of the Credit Agreement, the undersigned hereby requests a Loan 

under the Credit Agreement and in that connection sets forth below the information relating to 

such Loan (the “Requested Loan”), as required by the Credit Agreement. 

 1. The date of the Requested Loan, which is the date the Borrower is 

requesting funds be credited to its account (which shall be a Business Day not earlier than 

three (3) Business Days following delivery of this Borrowing Request and Certification), 

is __________, 202_. 
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 2. The aggregate amount of the Requested Loan is $______________. 

 3. Attached hereto is a copy of the Borrower’s written request to DDS for 

reimbursement (the “Reimbursement Request”) under the DDS Agreement in an amount 

at least equal to the principal amount of the Requested Loan. 

If the Loan is disbursed, the terms and conditions of the Lender’s Confirmation and the 

Agreement will govern the rights and obligations of the Borrower and the Lender with respect to 

such Loan. 

In connection with the Requested Loan, the Borrower, by executing below, hereby certifies 

to the Lender as follows: 

 (a) The amount(s) referenced in the Reimbursement Request (1) are due and 

owing to the Borrower from DDS in full and (2) have been certified by DDS to the 

Borrower as payable to the Borrower under its DDS approved Budgets, and, in each case, 

no such amount is, to the best knowledge of the Borrower, subject to offset or defense by 

DDS.  Such amount(s) represent compensation for services that have been rendered by the 

Borrower in accordance with the terms of the DDS Agreement.  Such amounts relate solely 

to the Borrower’s [20__-20__] fiscal year.  No part of such amount(s) have been previously 

received by the Borrower from the DDS.   

 (b) Upon funding of the Requested Loan, the aggregate principal amount of 

Loans outstanding under the Credit Agreement on such date will be $__________ (the 

“Total Outstanding Loans”) and the total Reimbursable Amount due to the Borrower will 

be $__________ (the “Total Reimbursable Amount”), such amount consisting of the 

following unpaid reimbursement requests sent by the Borrower to DDS: 

DATE OF REQUEST TO DDS AMOUNT 

______________ $______________ 

______________ $______________ 

 [and so on] 

TOTAL: $______________ 

 (c) As of the date hereof, (i) the total amount appropriated to the Borrower by 

DDS under the DDS Agreement for the Borrower’s [20__-20__] fiscal year is 

$__________ (the “Appropriated Amount”) and (ii) the Borrower has received from DDS 

$_________ of reimbursements for the [20__-20__] fiscal year, leaving a remaining 

available Appropriated Amount of $_________ (the “Available Appropriated Amount”).  

As of the date hereof, there are no amounts due from the Borrower to DDS (whether as a 

result of disputed or rejected reimbursement claims or otherwise), other than $__________ 

(such amounts, if any, the “Amounts Owing”).  In summary:  Appropriated Amount 

($_________) – Reimbursements received ($__________) – Amounts owing ($________) 

– Available Appropriated Amount ($_________). 
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 (d) Upon the borrowing of the Requested Loan, the Total Outstanding Loans 

will not exceed the lesser of (i) the Total Reimbursable Amount due to the Borrower and 

(ii) the Available Appropriated Amount less any Amounts Owing. 

The foregoing request and certification are hereby made as of __________, 202__, by the 

duly authorized officer executing below, for the benefit of the Lender, with knowledge that the 

Lender is relying thereon in making the requested Loan. 

 

REGIONAL CENTER OF THE EAST BAY, INC., a 

California non-profit corporation 

 

 

By: ____________________________________ 

   Name: _____________________________ 

   Title: ______________________________ 
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EXHIBIT A-2 

FORM OF CONFIRMATION 

[Date] 

To: Regional Center of the East Bay, Inc. 

Ladies and Gentlemen: 

Reference is made to the Credit and Security Agreement (Uncommitted Revolving Loan 

Facility) dated as of June 3, 2024, and effective on September 3, 2024 (as it may be amended, 

restated, modified or supplemented from time to time, the “Credit Agreement”) between the 

Borrower and U.S. Bank National Association (together with its successors and assigns, the 

“Lender”).  Terms defined in the Credit Agreement and not otherwise defined herein have the 

same respective meanings when used herein. 

 

 Subject to, and in accordance with, the terms and conditions of the Agreement, the Lender 

hereby agrees to the make the following Loan to the Borrower:  

 

Principal Amount:  $______________ 

 

Borrowing Date (which shall be a Business Day not earlier than [two (2) Business Days] 

following delivery of this Confirmation):  _________________________ 

 

 The Loan identified herein shall be governed by, and construed in accordance with, the 

terms and conditions of the Agreement and this Confirmation. In the event of a conflict between 

the terms of the Borrowing Request and Certification and this Confirmation, the terms of this 

Confirmation shall prevail.   

U.S. BANK NATIONAL ASSOCIATION 

By: ____________________________________ 

 Name: ______________________________ 

 Title: _______________________________ 

 

 

 


